STATE OF CALI FCRNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BCARD

CALI FORNI A STATE EMPLOYEES;' )
ASSCCI ATI ON, )
Charging Party, ;
) Case No. LA-CE-1-S
V. 2
STATE OF CALI FORNI A, ) PERB Decision No. 86-S

DEPARTMENT OF HEALTH, )
) January 10, 1979

Respondent . )

)

Appear ances; Bernard L. Allamano, Attorney, for California
State Enpl oyees' Association, Chapter 43; and Barbara Stuart,
Attorney, for Governor's O fice of Enployee Relations.

Before: QG uck, Chairperson; Cossack Twohey and CGonzal es, Menbers.

DECI SI ON
This case is an appeal by the California State Enpl oyees'
Associ ation, Chapter 43 (hereafter CSEA) froma hearing officer's
di smissal of an unfair practice charge w thout |eave to anend,,
The charge alleges violations of sections 3522.3 and 3522.8 of

the State Enpl oyer-Enpl oyee Rel ations Act (hereafter SEERA).1

1AII references are to the Governnent Code unl ess ot her-
W se not ed. SEERA is codified at Governnment Code section 3512
et seq.

Sec. 3522. 3 provides:

Supervi sory enpl oyees shall have the right to
form join, and participate in the activities
of enpl oyee organi zations of their own choos-
ing for the purpose of representation on all
matters of supervisory enpl oyee-enpl oyer
relations as set forth in section 3522.6.

(cont.)



FACTS

On August 22, 1978, CSEA filed its char ge? all egi ng
viol ations of sections 3522.3 and 3522.8 in that a personnel
officer at Camarillo State Hospital told designated supervisory
enpl oyees that they could not hold office in enployee
organi zations. The statenent was reportedly nade at a neeting
on June 15, 1978 between representatives of CSEA and repre-
sentatives of the California State Departnent of Health
(hereafter Department of Health). Mnutes of this neeting
were then distributed to 180 designated supervisory enpl oyees.

The precise |anguage in the m nutes was:’

It will be each individual's responsibility
to read the law and determine if he or she
is in a position that should be considered
supervisory. |If a supervisor holds office
in an enpl oyee organi zation the supervisor
nmust deci de whether to continue to hold
office after July 1, or to request a
downgrade to a nonsupervisory position.

(cont.)

Supervi sory enployees also shall have the
right to refuse to join or participate in
the activities of enployee organizations
and shall have the right to represent them
selves individually in their enploynment
relations with the public enployer.

Sec. 3522.8 provides:

The state enployer and enpl oyee organi zations
shall not interfere with, intimdate, restrain,
coerce, or discrimnate against supervisory
enpl oyees because of their exercise of their
rights under this article.

20n July 11, 1978, CSEA initially alleged that California
State Departnment of Health representatives had violated section
3522.6 (neet and confer provisions). On July 14, 1978, CSEA
first anended its charge to allege violations of sections
3522. 3, 3522.8 and 3519(a), (b), and (d) (unfair practice
provi sions). The hearing officer dismssed the anended charge
of July 14 with |leave to anend. Thereupon, CSEA filed its
second anended charge of August 22, 1978.
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“According to CSEA, supervisory enployees who either hold
office currently or were contenplating running for office were
intimdated from exercising their rights guaranteed by SEERA

On Septenber 1, 1978, a hearing officer of the Public
Enmpl oynent Rel ations Board (hereafter PERB or Board) dism ssed
the charge without |eave to amend. He held that supervisors do
not have a right under SEERA to allege as an unfair practice a
violation of section 3522.8.

For purposes of considering this appeal, the Board assunes
that the facts as alleged by the charging party are true.

- DI SCUSSI ON

We agree with the hearing officer's disnissal of the char ge
for lack of PERB jurisdiction. PERB s enforcenent powers and
duties under SEERA were not intended to apply in the sane
manner to supervisors as to nonsupervisors. Expressly restrict-
ing the rights and coverage of supervisors under SEERA, section
3522 states:

Except as provided by Sections 3522.1 to
3522.9, inclusive, superV|sorg enpl oyees
shal | not have the rights or be covered

by any provision or definition established
by this chapter. (Enphasis added.)

Thus, whereas nonsupervisory enployees are covered by the unfair

practice provisions of section 3519, ” supervisors are not.

?3Sec. 3519 provi des:

It shall be unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to dis-
crimnate against enployees, or otherwse to
interfere with, restrain, or coerce enployees
because of their exercise of rights guaranteed
by this chapter

(b) K to enpl oyee organi zations rights
guaranteed to themby this chapter.

3 (cont.)



CSEA suggests that PERB itself must enact rules to pre-
vent enployer interference Wwth supervisors' rights under
SEERA. The express |anguage of SEERA, however, is contrary
to this suggestion. Section 3513Cg), in pertinent part, states:

The powers and duties of the board described

briste. 10 ihis chapter.” (Emhass Bddedor—
This provision is a reference to the broad adm nistrative powers
given to PERB under the Educational Enploynent Relations Act
(hereafter EERA).I'4 In particular, section 3541.3(i)'é grants
to PERB the power and duty of investigating unfair practice

charges or alleged violations and taking remedial action.

(cont.)

(c) Refuse or fail to nmeet and confer in
good faith with a recognized enpl oyee organi zation.
(d) Dominate or interfere with the fornma-
tion or admnistration of any enployee organization,
or contribute financial or other support to it,
or in any way encourage enployees to join any
organi zation in preference to another.
(e) Refuse to participate in good faith
in the mediation procedure set forth in Section
3518.

“The EERA is codified at Government Code section 3540
et seq- :

OSec. 3541.3(i) provides:

[ The board shall have all of the follow ng powers and
duti es]

(i) To investigate unfair practice charges or
al l eged violations of this chapter, and take
such action and make such determnations in respect
of such charges or alleged violations as the board
deens necessary to effectuate the policies of
this chapter.



Section 3541.3(n)€ is even broader in allowing PERB to take
such other action deened nécessary to effectuate the purposes
of the EERA. Both these sections of the EERA are, however,
i nappl i cabl e to supervisors -under SEERA since section 35| 3(Q)
precludes PERB from establishing greater rights and coverage
for supervisors than were originally intended for themby the
Legi sl ature under section 3522. The PERB is confronted not
merely with a matter of choosing whether to adopt admi nistra-

tive rules but rather with a lack of statutory authority to

do so under SEERA 77

Prior to the enactnment of SEERA, |abor relations of
supervi sory and nonsupervi sory enployees in state civi
service were governed by the George Brown Act.® Under SHIRA,

however, the rights and coverage of supervisory enpl oyees

5Sec. 3541.3(n) provides:

[ The board shall have all of the foll ow ng powers and
duti es]

(n) To take such other action as the board deens
necessary to discharge its powers and duties and
otherwise to effectuate the purposes of this chapter.

7See al so Gov. Code sec. 11374, which, in pertinent part,
provi des: '

Whenever by the express or inplied terns of any
statute a state agency has authority to adopt
regulations to inplenment, interpret, make specific
or otherwise carry out the provisions of the
statute, no regulation adopted is valid or effective
unl ess consistent and not in conflict with the
statute and reasonably necessary to effectuate

the purpose of the statute.

8 The George Brown Act is codified at Government Code section
3523 et seq.
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are not coextensive with the largely expanded rights and
coverage of nonsupervi sors. Provi si ons regardi ng supervisors
are by conparison limted as seen, for exanple, in the absence
of PERB unfair practice machinery and the absence of an
exclusive representative in the neet and confer process.
CSEA argues that supervisors should not be |left w thout
an adm nistrative renedy to inplenent section 3522.8. Since
the statutory schene indicates an intention to exclude supervisors
fromPERB jurisdiction, CSEA nust |ook el sewhere to vindicate

the rights granted supervisory enpl oyees.

For the foregoing reasons, we hold that PERB | acks juris-
diction to resolve CSEA' s clai mregarding supervisors through

the unfair practice process under SEERA

Al t hough we dismss the charge, we, for two reasons, disagree
with the hearing officer's decision not to allow charging party
leave to anmend. First, charging party's appeal alleges an
irregularity in the PERB process;' It clains that the hearing
of ficer suggested to the charging party the proper form and
information required in making its charge. Since it allegedly
was allowed to believe that PERB had jurisdiction over supervisory
enpl oyees, CSEA urges that any blanme for using the wong form
or vehicle for processing a violation of SEERA should lie with
the board agent. W nake no decision here as to whether CSEA s
all egations are correct or whether it was m sled. Because the
appeal is framed in these terns, we now grant | eave to anend

t he charge.



Second, it is not altogether clear whether the facts as
al | eged by CSEA reveal that nonsupervisory enployees suffered
a detrinental inpact. An enployer”s conduct agai nst supervisors
is generally not grounds for an unfair practice charge. However,
if there is a reasonable inference that the conduct had an
adverse effect on nonsupervisory enployees in the exercise of
their rfghts, an unfair practice charge will be entertained
vis a vis the nonsupervisory enployees.® - In this case, if CSEA
can show that the personnel officer's coments would have had
the effect of restraining, coercing or interfering with
nonsupervi sors in the exercise of their SEERA rights, the unfair
practice process is the proper vehicle for resolving the dispute.
However, the charge, as it presently stands, is silent regarding
whet her nonsupervisors were adversely affected by the distribu-
tion of the m nutes or whether they were aware of the m nutes
at all. W therefore allow CSEA an opportunity to anend its

charge to allege, if possible, harmto nonsupervisory enpl oyees.

ORDER
The Public Enpl oynment Rel ati ons Board ORDERS that:
The unfair practice charge filed by California State

Enpl oyees' Associ ation, Chapter 43 against the California

~%ail Mg. Co. (1945) 61 NLRB 181 [16 LRRM 85], enfd.
(7th Cir., 1947) 158 F.2d 664 [19 LRRM 2177], cert, denied
(1947) 331 U.S. 835 [20 LRRM 2185]; Better Monkey Gip Co.
115 NLRB 1170 [38 LRRM 1025], enfd (5t Ir.,
F.2d 836 [40 LRRM 2027], cert, denied (1957) 355 U. S. 864
[41 LRRM 2007]; Talladegh Cotton Factory, Inc. (1954) 106

NLRB 295 [ 32 LRRMIA70], enfd. (iR Cir., 1054) 213 F.2d
208 [34 LRRM 2196] .




State Departnent of Health, is hereby dismssed wth |eave
to anmend. Any anendnent nmust be filed wwthin twenty (20)

cal endar days following the date of service of this Decision,

By: Jerilou Cossack Twohey, Menber Harry @ uck, Chairperson

Raymond J. Gonzales, Member



PUBLI C EMPLOYMENT RELATI ONS BQARD
OF THE STATE OF CALI FGRNI A

CALI FORNIA STATE EMPLOYEES
ASSQOCI ATI ON,

Case No. LA-CE-1-S:78/79

ORDER DI SM SSI NG UNFAI R
PRACTI CE_CHARGE W THOUT
LEAVE TO AVEND

( 9-1-78 )

Charging Party,

V.
EDMUND G BROM, JR.,

Respondent .

Mt Nt Yt Naat Nl gt Nt Nt N Sagt Nt S

Upon the advice of the General Counsel, it is hereby ordered that
t he above-captioned unfair practice charge is dismssed w thout |eave
to amend pursuant to PERB Regul ation 32630(a) for the reasons set forth
her ei n.
PROCEDURAL H STORY
On July 11, 1978, the .Cal i fornia State Enpl oyees' Association

(hereafter CSEA) filed an unfair practice charge against Ednund G Brown, Jr.,
Governor of the State of California, and the California Departnent of Health
alleging a violation of sections 3519 and 3522. 6L in that on

June 15, 1978 Joann Newton, Camarillo State Hospital Personnel COfficer,

stated to enpl oyee representatives at Camarillo State Hospital that after

July 1, 1978 supervisors nust decide whether to continue to hold office in

a0 statutory references are to the Governnent Code unl ess ot herw se
specified. For the purposes of this dismssal, the facts stated in the charge
are deemed to be true. See San Juan Unified School District (3/10/77) EERB
Deci sion No. 12, at p. 4.




enpl oyee organi zations or request a downgrade to a non-supervisory
posi tion.

On July 14, 1978, CSEAfiled a first amended unfair practice charge
which real l eged the facts as alleged in the original charge but which further
al I eged viol ation of sections 3522.3, 3522.8 and 3519(a), (b) and (d).
) On August 2, 1978, the bel ownanmed hearing officer, upon the advice
of the General Counsel, dismssed the first amended unfair practice charge
with [eave to anend within twenty (20) cal endar days on the grounds that
the charge failed to allqge:' (}) whi ch specific rights guaranteed by the
State Enpl oyer- Enpl oyee Rel ations Act (hereafter SEERA) enpl oyees exercised
and because of which exercise, respondent interfered with, restrained and
coerced enpl oyees; (2) which specific rights guaranteéd to enployée
organi zations pursuant to SEERA have been denied by enployer; and (3)
whet her the enpl oyees to whomJoann Newton spoke on June 15, 1978 are
"supervisors" pursuant to SEERA

On August 22, 1978, CSEAfiled a second anended unfair practice charge

Sai d charge alleges a violation of sections 3522.3 and 3522.8% in that on

2250¢. 3522. 3 stat es:

Supervi sory enpl oyees shal | have the right to form join,

and ﬁart|C|pate inthe activities of enPonee organi zations

of their own choosing for the Furpose of representation or.

all matters of supervisory enpl oyee-enpl oyer relations as set
forth in sec. 3522.6. Supervisory enployees al so shall have
the right torefuse tojoin or participate in the activities

of enployee organi zations and shall have the right to represent
thensel ves individually in their enploynent relations with the
public enpl oyer. -

Sec. 3522.8 states:

The state enpl oyer and enpl oyee organizations shall not inter-
ferewith, intimdate, restrain, coerce, or discrimnate against
supervi sory enpl oyees because of their exercise of their rights
under this article.



Jupg 15, 1978 a statenent was made by Joann Newton, Camarillo State
Hospital Personnel Officer, at a meeting of enployee organization
representatives and representatives of the Department of Health, to the
effect that supervisory enpl oyees could not hold office in enployee
organi zations and that "the mnutes of this neeting were distributed to
Epproxinately 180 supervisory enpl oyees at the hospital sonetine after
July 1, 1978."
Said charge further alleges that as a result of the publication of

the July 15, 1978 neeting ninupes, CSEA has received expressions of concern,
fear and intimdation by nmenmbers who are either currently holding office or
are contenplating running for -office. The charge then states in the second
fromthe last paragraph in the charge: '

CSEA is therefore filing this unfair practice

charge on behal f of its nenbers at Canarillo

State Hospital who have been designated by the

state as supervisory enpl oyees and who wi sh to

freely exercise their rights under Governnent

Code Section 3522.3 without interference,

intimdation, restraint, coercion, or wthout

the threat of discrimnatory treatment.

DI SCUSSI ON
Csea has clearly anended the above-captioned unfair practice charge to

al | ege which specific rights guaranteed by SEERA enpl oyees have exercised
and because of which exercise enployer has interferedwth, restrained and
coerced said enpl oyees.  CSEA has alleged that the distribution of the
July 15 neeting mnutes constitutes interference, intimdation, restraint
and coercionwth rights guaranteed to supervfsory enpl oyees pursuant to
section 3522.3 to form join and participate in the activities of enployee

organi zat i ons of their own choosing for the purpose of representation on al



matters of supervisory enpl oyee-enployer relations as set forth in
secti on 3522, 6. °3

It is equally clear that CSEA has filed the instant unfair practice
charge on behal f of its nenbers who are designated by the state to be
supervi sory enpl oyees and does not specifically allege that any rights
dﬂaranteed to enpl oyee organizations pursuant to SEERA have been denied by
enpl oyer.

It is therefore concluded that CSEA in alleging in the second anended
unfair practice* charge that the_respondent has violated section 3522.3 by
t%ngHmsMMhmmﬂaewm,HMMdm&r%HMm coerce or
di scrimnate against supervisory enployees pursuant to SEERA because of the
supervisors exercise of rights pursuant to section 3522.3. A tHreshoId
issue to the charge, therefore, is whether "supervisory enpl oyees" have a right
pursuant to SEERA to allege as an unfair practice before the Public

Enpl oynent Rel ations Board (PERB) a violation of section 3522.8.

35ec. 3522, 6 states:

Upon request, the state shall meet and confer
Wi th enployee organi zati ons representing su?er-
vi sory enP oyees. "Meet and confer" neans that
they shall consider as fully as the enpl oyer
deens reasonabl e such presentations as are made
by the enpl oyee organization on behal f of its
suPerv!sory menbers prior to arriving at a
determnation of policy or course of action.



Section 3255 clearly states:

Except as provided by sections 3522.1 to 3522.9,
i ncl usi ve, supervisory enployees shal | not have
over

the rlght or_De L QViSi
d On_ B8t 8 iE éﬁéﬁt@r fErmham added. ]

ITherefore, section 3519, which makes it unlawful for the state to interfere
|

|
‘Wi th, restrain, or coerce enployees because of their exercise of rights
guaranteed by this chapter, not fallingwthin sections 3522.1 to 3522.9,
inclusive, is not applicable to supervisory enployees.
Supervi sory enpl oyees, however, have statutory rights parallel

to those enunerated in section 3519(a). Section 3522.8 states:

The state enpl oyees and enpl oyee organi zations

shall not interferewith, intimdate, restrain,

coerce, or discrininate against supervisory

enployees because of their exercise of their

rights under this article.

A simlar issue pursuant to the Educational Enploynent Relations Act

(EERA) was considered by the PERB itself quite recently in Quarrick and
OBrienv. M. Diablo Unified School District and M. Diablo Education
Associ ation, CTA/ NEA *

I'n considering the charging parties' allegation of respondent
M. Diablo Education Association's breach of its dufy to fair representation,
the PERB itself asked: "ls an unfair practice charge an appropriate vehicle
for processing this clainf"

I'n answering this questionin the affirmtive, the PERBitself, after

first noting the broad powers granted it in section 3541.3(i),* held that

SPERB Deci si on No. 68 (8/21/78).

“Sec. 3541.3(i), a part of the EERA reads:

The Board shall have all of the follow ng powers and
duti es:

{T) To investigate unfair practice charges or alleged
violations of this chapter, and take such action and
make such determ nations in respect to such charges or
al l eged violations as the board deens necessary to
effectuate the policies of this chapter.
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the acts prohibited by sections 3543.5 and 3543.6 EERA (identical in
| anguage to sections 3519 and 3519 of SEERA), while commonly perceived as
unfair practices, are described by the EERAnot as "unfair practices”
but as "unlawful ." The PERB then stated:
No definition of unfair practices appear in
the chapter. It is possible, therefore, that
the range of actions which may-be deened as
unfair practices may have been | eft to PERB s

own determnation and m ght include statutory
violations other than those in 3543.5 and 3543. 6.

The PERB itsel f concluded by hol di ng that section 3543.6(a) and (b)
appear broad enough to shelter the allegations of a duty of fair
representation charge.

Section 3522's clear exenption of the supervisory-enpl oyees fron1the
protections afforded enpl oyees pursuant to section 3519, however, woul d
appear to preclude simlarly sheltering the allegations of the instant charge
Wi thin section 3519.

Where statutory violations other than those proscribed by sections
3543.5 and 3543.6 appear in tﬁé EERA the PERB itself, rather than incorporate
themin the sections 3543.5 and 3543. 6, has chosen to establish a separate
vehicle for processing clains arising thereunder. For exanple, Article 8 of
EERA contains detail ed public notice procedures which allow considerabl e
comuni ty involvenent in all aspects of negotiations between a public school
enpl oyer  and excl usi ve representation of public school enployees. Pursuant
to section 3547 (e), the PERBitself adopted regul ations inplenenting said
procedures whi ch are codified i n PERB Regulations'37000-37100.55

5It i s noted that enpl oyees, enployee organizations or enployers as
defined by EERA but not menbers of the public may file unfair practice
charges. Pursuant to PERB Regul ation 37010, however, a conplaint alleging a
violation of section 3547 may be filed bY any individual who is a resident of
the school district involved in the conplaint or who is the parent or guardian
of a student in the school district or is an adult student in the district.
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ORDER

For the foregoing reasons the unfair practice charge filed by charging
party in the above-captioned matter is DI SM SSEDw t hout |eave to anend.

The above action i s taken pursuant to FERB Regul ation 32630( a)
Charging party may obtain reviewof the dismssal by filing an appeal to the
Board itself within twenty (20) cal endar days after service of this Notice.
(PERB Regul ation 32630(b)). Such appeal nust be actual |y received by the
Executive Assistant to the Board before the close of business (5:00 P.M)
on September 21, 1978 inorder to be tinely filed. (PERB Regulation 32135).
Such appeal nust be inwiting, nust be signed by the'chargi ng party or his
agent, and nust contain the facts and argunments upon whi ch the appeal is
based. (PERB Regul ation 32630(b)). The appeal nust be acconpanied by proof
of service upon all parties, (PERB Regulation 32135, 32142 and 32630(b)), as
anended.

Dated: Septenber 1, 1978 WLLIAMP. SMTH
GENERAL COUNSEL

Kenneth A. Perea
Hearing Officer



HROCF CF SRVICE BY MAIL - CCP. 1013a
| declare that | am employed in the County of Sacramento, California. | am over the
age of 18 years and not a party to the within entitled cause; my business address is
923 - 12th Street, Suite 201, Sacramento, CA 95814. On_September 1, 1978 :
| served the  attached Notice of Dismissal WO Leave to Amad, |IA-CE-I-S;78/79 on the
bdow listed parties by placing a true copy thereof

enclosed in a sealed envelope with postage thereon fully prepaid, in the U.S. Mail
at Socramento. California : addressed as follows:

Mr. Dennis M. Hardaker

Sout hern_Area Manager

California State Enployees'  Association
4929 W1l shire Boul evard, Suite 1030

Los Angel es, Ca. 90010

Mar t l\/br?enstern Di rector
O‘fl ce o oyee Rel ations
Governor's Gfice

State Capitol

Sacramento, Ca. 95814

California Departnent of Health

Attn: EdwnW Beach, InterimDirector
714/ 744 P Street

Sacranmento, Ca. 95814

| declare under penalty of perjury that the foregoing is true and correct, and that
this declarationwas executed on September 1, 1978  at Sacrament o

, California.

Marie S. Macaul ay

(Type or print nane) (Signature)



